Hastings International and Comparative Law Review
Volume 1
Number 2 Winter 1977

Article 3

1-1-1977

The Application of Forum Non Conveniens in
Maritime Personal Injury Actions Brought by
Foreign Seamen in Federal Courts: An Analysis and
Reappraisal
Eugene Vincent Flynn

Follow this and additional works at: https://repository.uchastings.edu/
hastings_international_comparative_law_review
Part of the Comparative and Foreign Law Commons, and the International Law Commons
Recommended Citation
Eugene Vincent Flynn, The Application of Forum Non Conveniens in Maritime Personal Injury Actions Brought by Foreign Seamen in
Federal Courts: An Analysis and Reappraisal, 1 Hastings Int'l & Comp.L. Rev. 77 (1977).
Available at: https://repository.uchastings.edu/hastings_international_comparative_law_review/vol1/iss2/3

This Note is brought to you for free and open access by the Law Journals at UC Hastings Scholarship Repository. It has been accepted for inclusion in
Hastings International and Comparative Law Review by an authorized editor of UC Hastings Scholarship Repository. For more information, please
contact wangangela@uchastings.edu.

The Application of Forum Non
Conveniens in Maritime Personal Injury
Actions Brought By Foreign Seamen
In Federal Courts:
An Analysis and Reappraisal
By EucN VINCENT FLYNN
Member of the Class of 1978.

I. INTRODUCTION
HEN A FOREIGN SEAMAN brings a personal injury action in
federal district court against his employer two initial disputes
must often be settled by the court: (1) whether the Jones Act' and
the General Maritime Law of the United States apply,2 and (2)
whether the facts of the case compel the court to decline jurisdiction
in favor of a more convenient forum under the doctrine of forum non
conveniens.
1. 46 U.S.C. § 688 (1970):
Any seaman who shall suffer personal injury in the course of his employment may, at his election, maintain an action for damages at law, with the
right of trial by jury, and in such action all statutes of the United States modifying or extending the common-law right or remedy in cases of personal injury to railway employees shall apply; and in case of the death of any seaman
as a result of any such personal injury the personal representative of such
seaman may maintain an action for damages at law with the right of trial by
jury, and in such action all statutes of the United States conferring or regulating the right of action for death in the case of railway employees shall be
applicable. Jurisdiction in such actions shall be under the court of the district
in which the defendant employer resides or in which his prinicipal office is
located.
The Jones Act is well-known for the ease with which seamen are able to recover
under its provisions. See G. Gmr.EOaE & C. BLAcK, TAE LAw OF AinLm.TY 377 (2d
ed. 1975) [hereinafter cited as GILsoE & BLAcx] (discussing the "featherweight"
burden that a plaintiff seaman suing for personal injuries must bear on the issue of
causation). This ease of recovery coupled with the relatively stingy compensation provided to injured seamen or their survivors in most other maritime nations explain the
eagerness of foreign seamen to pursue their claims in a United States forum.
2. In Romero v. International Terminal Operating Co., 358 U.S. 354, 382 (1959)
the Court equated the Jones Act and the general maritime law of the United States
for purposes of choice of law: "[Tihe similarity in purpose and function of the Jones
Act and the general maritime principles of compensation for personal injury, admit
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The first of these issues is relatively simple to resolve. The determinative question is whether the litigation has "substantial contacts"
with the United States.3 If answered in the affirmative the full panoply of seamen's rights under American law comes into play. If substantial contacts are not established then there is no federal question
presented, but subject matter jurisdiction may still be obtained under
the firmly entrenched rule that an admiralty court has discretionary
4
jurisdiction over suits between foreigners.
Whether a motion for dismissal 5 under the doctrine of forum non
conveniens may be granted depends primarily on whether the Jones
Act is applicable. If the Act is applicable, current case law supports
the position that federal jurisdiction is mandatory and a forum non
conveniens is therefore inappropriate." The cases reaching this conclusion, however, do so only by way of judicial pronouncement, offering
little rationale for the conclusion reached. In part, this note attempts
to suggest the policy underpinnings of mandatory application of the
Jones Act in cases where the substantial contacts test is met.
In cases where choice of law considerations point to the application
of foreign law, the courts commonly decline jurisdiction and often rely
on the doctrine of forum non conveniens as justification. 7 But in so
doing, the cpurts have largely ignored modem innovations in law,
technology and corporate structure which, it is submitted, effectively
destroy forum non conveniens as a meaningful standard for the exercise
of discretionary jurisdiction. The final section of this note analyzes four
of no rational differentiation of treatment for choice of law purposes. Thus the reasonIng of Lauritzen v. Larsen [345 U.S. 571 (1953)] governs all claims here (footnote
omitted)."
Thus throughout this note reference to the "Jones Act" or "American law" Includes the General Maritime Law as well.
3. Hellenic Lines Ltd. v. RBoditis, 398 U.S. 306 (197().
4. Canada Malting Co., Ltd. v. Paterson S.S. Ltd., 285 U.S. 413, 421 (1932).
1 M. Nomus, THE LAw OF SEwAmN, § 7 [hereinafter cited as Nonuus]; 1 E. BENEDICT
ON ADMmALTY, § 216 [hereinafter cited as BENEDICT].
5. Under the doctrine of forum non conveniens the court has the power to dismiss or stay an action pending the institution of a new suit by the plaintiff in a foreign forum. For ease of expression, however, the terms "dismiss" and "dismissal" are
used throughout this note to refer to both options of the court.
In practice the harshest possible effects of the doctrine have been mitigated by
the courts' requiring defendants to make certain stipulations as a condition of granting
the motion to dismiss. Most commonly the defendant must stipulate to the personal
jurisdiction of the foreign forum and waive any statute of limitations defenses not
available to him in the American court.
6. Antypas v. Cia. Maritima San Basilio, S.A., 541 F.2d 307 (2d Cir. 1979),
cert. denied 45 U.S.L.W. 3571 (Feb. 22, 1977).
7. See, infra, note 74.
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areas of development which undercut the assumptions upon which the
doctrine rests and proposes a different method of approach for the
courts in exercising their discretionary jurisdiction in admiralty suits
governed by foreign law.
II. DEVELOPMENT OF THE DOCTRINE OF FORUM
NON CONVENIENS IN THE UNITED STATES
The doctrine of forum non conveniens is a surprisingly recent
evolution in Anglo-American law. Although the origins of the doctrine
remain obscure, the earliest use of the term is found in late 19th Century Scottish cases.8 It was introduced into the legal literature of the
United States by Professor Blair who in 1929, advocated a more expansive application of the doctrine. 9 The courts, however, were slow
in accepting the doctrine; almost twenty years after Professor Blair's
article appeared, one commentator found "it . . . to be in operation
in barely half a dozen states (footnote omitted)." 10
Nevertheless, in 1947, the Supreme Court enshrined the doctrine
in American jurisprudence in the case of Gulf Oil Corporation v.
Gilbert." In that case a resident of Virginia brought an action against
a Pennsylvania corporation for damages resulting from a fire in Virginia. Suit was filed in a federal district court in New York, and the
defendant's motion to dismiss on grounds of forum non conveniens was
granted. The Supreme Court affirmed and went on to review the relevant considerations by which a trial court's discretion should be exercised. In weighing the "relative advantages and obstacles to [a] fair
trial,"' 2 the lower courts were instructed to consider both private and
public interests.' 3 While recognizing the difficulty in predicting the
8. Barrett, The Doctrine of Forum Non Conveniens, 35 CALw. L. Ray. 380, 38687 notes 34-35, (1947).
9. Id. at 388, citing Blair, The Doctrine of Forum Non Conveniens in AngloAmerican Law, 29 COLum. L. Bav. 1 (1929).
10. Barrett, supra note 7, at 388-89, note 41.
11. 330 U.S. 501 (1947).
12. Id. at 508.
13. An interest to be considered, and the one likely to be most pressed, is the
private interest of the litigant. Important considerations are the relative ease
of access to sources of proof; availability of compulsory process for attendance of unwilling, and the cost of obtaining attendance of willing, witnesses;
possibility of view of premises, if view would be appropriate to the action;
and all other practical problems that make trial of a case easy, expeditious
and inexpensive. There may also be questions as to the enforceability of a
judgment if one is obtained. The Court will weigh relative advantages and
obstacles to fair trial. It is often said that the plaintiff may not, by choice
of an inconvenient forum, 'vex,' 'harrass,' or 'oppress' the defendant by in-
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combination and weight of factors which would be sufficient to grant
a motion to dismiss a particular case, the Court was explicit as to who
carried the burden: "[U]nless the balance is strongly in favor of the
14
defendant, the plaintiff's choice of forum should rarely be disturbed."
The revision of the Judicial Code in 1948 brought with it 28 U.S.C.
§1404(a) permitting a district court, "[flor the convenience of parties
and witnesses, in the interest of justice" to transfer a civil action to
any other district where plaintiff could have originally sued the
defendant.
Although §1404(a) was initially thought to be merely a codification of the doctrine of forum non conveniens, in Norwood v.
Kirkpatrick'5 the Supreme Court explained that a district court has
"broader discretion in the application of the statute than under the
doctrine of forum non conveniens." l The Court reasoned that in contrast to the doctrine of forum non conveniens, §1404(a) does not involve a dismissal of the action but instead merely transfers the proceeding from one court to another; and that Congress, by enacting a
transfer statute, must have "intended to permit courts to grant transfers upon a lesser showing of inconvenience."" The corollary to this
holding is that in motions to dismiss for forum non conveniens, as opposed to §1404(a) transfer motions, the defendant must still carry the
heavy burden referred to in Gulf Oil in attempting to dislodge the
plaintiff from the forum he has selected.
Despite the enactment of §1404(a), forum non conveniens retains
its vitality in two circumstances. The first is where an action is brought
in a state court and the trial judge determines the litigation could more
flicting upon him expense or trouble not necessary to his own right to pursue
his remedy. [footnote omitted.] But unless the balance Is strongly In favor
of the defendant, the plaintiff's choice of forum should Tarely be disturbed,
Factors of public interest also have place in applying the doctrine. Administrative difficulties follow for courts when litigation Is piled up in congested centers instead of being handled at its origin. Jury duty is a burden
that ought not to be imposed upon the people of a community which has no
relation to the litigation. In cases which touch the affairs of many persons,
there is reason for holding the trial in their view and reach rather than in
remote parts of the country where they can learn of it by report only. There
is a local interest in having localized controversies decided at home. There
is an appropriateness, too, in having the trial of a diversity case in a forum
that is at home with the state law that must govern the case, rather than
having a court in some other forum untangle problems in conflict of laws, and
-in law foreign to itself. Id. at 508-9.
14. Id. at 508.
15. 349 U.S. 29 (1955).
16. Id. at 30.
17. Id. at 32.
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conveniently be heard in the court of a sister-state.1 , The second is
where a federal court determines the only convenient forum to be in a
foreign country.' 9 It is this second situation, within the context of foreign seamen's personal injury suits, with which this note is concerned.
I. FORUM NON CONVENIENS IN MARITIME
PERSONAL INJURY ACTIONS GOVERNED
BY AMERICAN LAW
A. Lauritzen-Rhoditis Test: When Does American Law Apply?

Any discussion concerning foreign seamen suing for personal injuries under American law must begin with Lauritzen v. Larsen2 0 in
which the Supreme Court established a methodology to determine the
applicability of the Jones Act in cases where more than one nation
might claim an interest. In Lauritzen a Danish seaman brought a
Jones Act suit against the Danish owner of a Danish flag vessel for
injuries sustained in the course of his employment while the vessel
was in Havana harbor. Holding the Jones Act inapplicable, the Court
itemized those factors that it found influential in deciding the choice
of law question and indicated the weight and significance each should
be accorded.21 Of seven factors mentioned, the law of the flag and
the allegiance of the defendant shipowner were assigned the greatest
importance.2 - Since both the flag and defendant were Danish in the
Lauritzen case, the plaintiff's dismissal was assured.
Although Lauritzen was a giant step forward in placing some limitation on the language of the Jones Act,2 3 it left the lower courts un18. Silver v. Great American Ins. Co., 29 N.Y.2d 356, 278 N.E.2d 619 (1972).
As to state courts, of course, 28 U.S.C. § 1404(a) has no applicability.
19. Yerostathis v. A. Luisi, Ltd., 380 F.2d 377 (9th Cir. 1967); Vanity Fair Mills,
Inc. v. T. Eaton Co., 234 F.2d 633 (2d Cir. 1956) cert. denied 352 U.S. 871. Note
that in neither case was a forum non conveniens motion granted until after the court
determined that foreign law would govern the plaintiff's action.
20. 345 U.S. 571 (1953).
21. The seven well-known factors of Lauritzen are: (1) Place of the Wrongful
Act, (2) Law of the Flag, (3) Allegiance or Domicile of the Injured, (4) Allegiance of the Defendant Shipowner, (5) Place of Contract, (6) Inaccessibility of
Foreign Forum, and (7) The Law of the Forum.
22. "Perhaps the most venerable and universal rule of maritime law relevant to
our problem is that which gives cardinal importance to the law of the flag.... [T]ho
weight given to the ensign overhears most other connecting events in determining
applicable law." Id. at 584-85.
As to the allegiance of the shipowner, the Court cast a favorable glance at the
practice of the lower courts in pressing beyond "the formalities of more or less nominal
foreign registration to enforce against American shipowners the obligations which our
law places upon them (footnote omitted)." Id. at 587.
23. The language of the Jones Act is universal in scope. It reads: "Any seaman
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clear as to the quantum of American contacts necessary to trigger
application of the Act. Doubts lingered until 1970, when the Supreme
Court 4 ratified the "substantial contacts" test previously enunciated
by Judge Medina in the bedrock case of Bartholomew v. Universe
Tankship, Inc. 25 In Bartholomew a citizen of the British West Indies
brought suit against a Liberian corporation for injuries sustained aboard
a Liberian flag vessel while it was within the territorial waters of the
United States. Speaking for the court, Judge Medina first voiced his
dissatisfaction with, "the vagueness inherent in the general and undefined direction in Lauritzen," as well as "a lack of any common
principle of decision or method of approach to the problem (among
-the decided cases] ."26 In this absence of guiding authority Judge
Medina found the confidence to formulate the following "method of
approach" to the problem: "[S]omething between minimal and preponderant contacts is necessary if the Jones Act is to be applied. Thus
27
we conclude that the test is that 'substantial' contacts are necessary."
The Bartholomew court held the Jones Act applicable under
the facts of that case by discarding the masks of Liberian incorporation and vessel registration worn by an essentially American concern
operating overseas. The substantial contacts standard was thus met
by showing that beneficial ownership and control of the vessel rested
in American hands.
The substantial contacts test generally found favor among the
federal courts, and the Supreme Court accepted Judge Medina's formulation of the test in Hellinic Lines Ltd. v. Rhoditis.2 81 In Rhoditis the
plaintiff was a Greek seaman who bad been injured upon a Greek flag
vessel managed by a Greek corporation and who had signed a contract
of employment providing that all claims arising out of the contract
were to be adjudicated by a Greek court applying Greek law. Ninetyfive per cent of the stock of the corporation, however, was owned by
a United States domiciliary who managed the corporation and its
fleet from a New York office. The Court held the Jones Act applicable
who shall suffer personal injury in the course of his employment may, at his election,
maintain an action for damages at law..... [emphasis added] 46 U.S.C. § 688 (1970).
-In Lauritzen, supra note 20, Justice Jackson observed that if the Act were read
literally, "a hand on a Chinese junk, never outside Chinese waters, would not be beyond its literal wording." Id. at 577.
24. Hellenic Lines Ltd. v. Rhoditis, 398 U.S. 306 (1970).
25. 263 F.2d 437 (1959), cert. denied 359 U.S. 1000 (1959).
26. Id. at 439.
27. Id. at 440.
28. 398 U.S. 306 (1970).
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primarily because defendant's "base of operations" was in the United
States, thereby satisfying the substantial contacts standard.
The implicit teaching of the Lauritzen and RIzoditis opinions is
this: the Jones Act will be triggered where the defendant's operations
can be characterized as "substantially" American. The substantial contacts standard is tantamount to an inquiry into the identity of the flag
of the vessel, the allegiance of the defendant and its base of operations.
If any one of the three is that of the United States, American law
applies, whereas if none is that of the United States, American law
is inapplicable. This analysis is consistent with the results of the reported cases. No case is found where any of the above three contact
points was in fact American and the court nevertheless found an
insufficient nexus for purposes of applying the Jones Act. Conversely
no post-Lauritzen case has applied the Jones Act where none of these
contacts were present. This recognition is the first step toward awareness of the unarticulated policy underpinnings of mandatory federal
jurisdiction under the Jones Act.
B. Case Law Analysis of Forum Non Conveniens Under the Jones Act
Once the court determines that the Jones Act applies, the defendant
may still urge forum non conveniens as justification for dismissal of
the action. Whether such a motion may be granted has not been easily
resolved. The Supreme Court has not directly addressed the issue,
the lower courts have presented conflicting analyses, and the law
review writers have offered no assistance. -9
The Supreme Court has provided guidance on this issue only by
way of implication. The Gulf Oil Court found choice of law to be a
relevant but not determinative consideration for a court ruling on a
forum non conveniens motion in diversity cases.30 And, during the
October, 1976 term, the Court denied certiorari to a Second Circuit
case that explicitly stated forum non conveniens could not be applied
to dismiss a Jones Act case. 31 While neither case is inconsistent with
the position that federal courts must exercise jurisdiction over Jones
Act cases, neither provides compelling authority for that position. Nor
29. The most recent article on forum non conveniens in admiralty cases was published a few years prior to the Lauritzen opinion, and offers no analysis of the interface between the choice of law and convenient forum issues. Bickel, The Doctrine of

Forum Non Conveniens as Applied in the Federal Courts in Matters of Admiralty, 35
CORNELL L.Q. 12 (1949) [hereinafter cited as Bickel].
30. Supra note 11, quoted at note 13.
31. Antypas v. Cia. Maritima San Basilio, S.A., 541 F.2d 307 (2d Cir. 1976) cert.
denied 45 U.S.L.W. 3571 (Feb. 22, 1977).
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do these cases provide the rationale for removing the matter from the
trial court's discretion.
Among the lower courts, the Second Circuit has most frequently
analyzed the interplay between the doctrine of forum non conveniens
and the Lauritzen-Rhoditis choice of law method, and its decisions
have not been consistent. Earlier cases suggest that forum non conveniens could be employed to dismiss a foreign plaintiff's Jones Act
claim,32 whereas the most recent authority from that circuit is to the
contrary. 33 Neither position, however, is supported by a satisfactory
analysis of the problem.
In Grammenos v. LemosS4 a Greek seaman brought an action
against a Panamanian corporation for injuries sustained upon a Liberian vessel in a French port. The district court's dismissal on the
ground of forum non conveniens was reversed on appeal but apparently
only because the motion was premature as proper service of process
had not been made on either defendant and further discovery was
contemplated by the plaintiff. In a footnote the court explained:
Forum non conveniens is not an appropriate ground for dismissal
at this point (emphasis added). ... The factors to be taken into
consideration include those relevant to the decision on refusal to
exercise subject matter jurisdiction, particularly the issue of availability of another forum, as well as other practical questions such
as access to sources of proof, and convenience and cost of obtaining
or compelling attendance of witnesses. 5
The suggestion thus raised is that a trial court, at some other point
in the litigation, may have latitude under the doctrine of forum non
conveniens to dismiss a foreign plaintiff's Jones Act claim.
In Frangiskatosv. Konkar Maritime Enterpilses0 the Second Circuit affirmed the district court's dismissal of the complaint of a seaman
who was a Greek national admitted to permanent residence in the
United States "for lack of subject matter jurisdiction [citing Lauritzen]
and on the alternative ground of forum non conveniens [citing inter
alia, Gulf Oil and Grammenos.]" T Again the inference raised is that a
district court has discretion under forum non conveniens to dismiss a
Jones Act complaint.
32. Grarmnenos v. Lemos, 457 F.2d 1067 (2d Cir. 1972); Frangiskatos v. Konkar
Maritime Enterprises, 471 F.2d 714 (2d Cir. 1972).
33. Supra note 31.
34. 457 F.2d 1067 (2d Cir. 1972).
35. Id. at 1074, note 5.
36. 471 F.2d 714 (2d Cir. 1972).
37. Id. at 715.
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In contrast to the oblique intimations of the authorities just discussed, the Second Circuit has most recently held that a district court
has no discretion to dismiss a Jones Act complaint under the doctrine
of forum non conveniens. In Antypas v. Cia. Maritima San Basilio,
S.A. 38 Mr. Justice Clark,39 writing for the court, reversed the district
court which had dismissed the complaint of a Greek seaman who was
injured on the high seas aboard a Greek flag vesel. In reversing the
lower court Mr. Justice Clark found the "contacts between the transaction involved and the United States to be substantial and that Jones
Act jurisdiction exists. .

.

. Where the Jones Act applies this court

has held that a district court has no power to dismiss on grounds of
forum non conveniens."40 Neither Grammenos nor Frangiskatoswere
cited in the opinion, and in February, 1977, certiorari was denied by
the Supreme Court.
The same conclusion had been reached in an earlier New York
district court opinion which was relied upon by Justice Clark in
Antypas. In Pavlou v. Ocean TradersMaritime Co., 41 the court denied
defendant's forum non conveniens motion in a case where the Greek
plaintiff brought suit against a Liberian shipowner for injuries sustained
aboard a Greek flag vessel in Canadian waters. Explicitly rejecting
defendant's reliance on Gulf Oil Judge Croake, interpreting Bartholomew, declared, "[T]his Court has no power to dismiss on the grounds
of forum non conveniens, no matter how inconvenient the forum may
be to the parties or witnesses."42
Both Antypas and Pavlou share a common reliance on a passage
found in the Bartholomew court's opinion to the effect that under
28 U.S.C. §133143 a federal court has mandatory jurisdiction where
38. 541 F.2d 307 (2d Cir. 1976) cert. denied 45 U.S.L.W. 3571 (Feb. 22, 1977).
39. Associate Justice, Supreme Court of the United States, retired, sitting by
designation.
40. Antypas, supra note 6, at 310.
41. 211 F. Supp. 320 (S.D.N.Y. 1962).
42. Id. at 322.
43. 28 U.S.C. § 1331 (1970) reads as follows:
(a) The district courts shall have original jurisdiction of all civil actions
wherein the matter in controversy exceeds the sum or value of $10,000, exclusive of interest and costs, and arises under the Constitution, laws, or
treaties of the United States.
(b) Except when express provision therefor is otherwise made in a
statute of the United States, where the plaintiff is finally adjudged to be entitled to recover less than the sum or value of $10,000, computed without
regard to any setoff or counterclaim to which the defendant may be adjudged
to be entitled, and exclusive of interests and costs, the district court may
deny costs to the plaintiff and, in addition, may impose costs on the plaintiff.
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federal law is found applicable. 44 This continued reliance on Bartholomew is probably misplaced. There was no forum non conveniens
motion before the court in that case nor is that doctrine referred to
anywhere in the opinion. Moreover, Judge Medina cited no case
authority in support of his interpretation of 28 U.S.C. §1331.
Nevertheless, Judge Medina's view is probably correct and, in
fact is supportable by Mr. Chief Justice Marshall's elaboration of a
constitutional basis for mandatory federal jurisdiction in Cohens v.
45
Virginia:
It is most true that this Court will not take jurisdiction if it should

not: but it is equally true, that it must take jurisdiction if it should.
.. With whatever doubts, with whatever diflliculties, a case may
be attended, we must decide it, if it be brought before us. We have
no more right to decline the exercise of jurisdiction which is given,
than to usurp that which is not40 given. The one or the other would
be treason to the constitution.

Marshall's statement today is subject to exceptions in the context
of federal-state relations, 47 but it may retain validity where the choice
of law is between that of the United States and that of a foreign nation.
The federal courts are not empowered to selectively apply legislation
enacted by Congress, and there may well be a Constitutional argument
to be made against the dismissal of federal questions under forum non
conveniens. 48 Short of a Constitutional basis, however, there are other

substantial, albeit unarticulated, reasons for restricting the judiciary
from relegating the plaintiff to a foreign forum.
C. Policy Considerations Supportive of Mandatory Federal
Jurisdiction Over Jones Act Cases19
If the strength of a court's holding is proportionate to the analysis which precedes it, the holding of the Antypas court is severely
44. Reliance is placed in the following passage: "Moreover, this is not a matter
resting in the discretion of the trial judge, as seems to have been thought to be the
case here. The facts either warrant the application of the Jones Act or they do not.
Under 28 U.S.C. § 1331, once federal law is found applicable the court's power to
adjudicate must be exercised." Bartholomew, supra note 25, at 443.

45. 19 U.S. 264 (1821).
46. Id. at 404.
47. In commenting on Marshall's language in Cohens, Professor Wright states, "It
may be that there was never such a rule, uniformly applied, in the federal courts. It
is clear that there is no such rule today." C. WRiGHT, LAW oF FEDEMAL CotnTs § 52
at 196 (1970).
48. See Justice Black's dissent in Gulf Oil, supra note 11, at 513-5, notes 1, 3 and 4.
49. Analytical support, as distinguished from policy support, can be found in
Supreme Court cases establishing that forum non convenlens cannot be employed to
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weakened by its failure to present a rationale for mandatory federal
jurisdiction over Jones Act cases. While there are cogent policy considerations underlying the language and result of Antypas, no court
has stated them. Four reasons can be identified which support the
Antypus decision: (1) the primacy of choice of law considerations,
(2) the social responsibility of corporations, (3) the obligations of
the United States under international law and comity, and (4) the
1. The Primacy of Choice of Law Considerations
The proposition that the resolution of a choice of lav question in
favor of forum law automatically ends the inquiry as to the convenient
forum is an unheralded refinement of the doctrine of forum non conveniens. In Gulf Oil the Court found an "appropriateness" in having a
trial heard in a forum at home with the applicable law, but the Court
did not suggest that choice of law alone should control the determination of the convenience of the forum.50 Under Antypas, however, if
American law governs the plaintiff's action the doctrine of forum non
conveniens is inapposite. Both logic and fairness sustain this position.
Analytically it would seem to contradict the very purpose of the
Lauritzen-Rhoditismethod to dismiss a case on forum non conveniens
grounds. The Lauritzen-Rhoditis scheme was developed primarily to
impose some limits on the all-encompassing language of the Jones Act.
This scheme obviously has no application in what may be called a
"domestic" Jones Act case. Only when more than one nation can claim
an interest in a particular seaman's personal injury action is the
Lauritzen-Rhoditis analysis employed. Given that the purpose of this
analysis is to determine whether the Jones Act is applicable in the
context of an international shipping operation, it would seem peculiar
indeed to dismiss an action because of the inconvenience which naturally and inevitably attends suits arising out of such operations. To
apply forum non conveniens in that context would subject the
dislodge a plaintiff from his selected forum in actions brought under the Federal Employer's Liability Act. Baltimore & Ohio R.R. Co. v. Kepner, 314 U.S. 44 (1941); Miles
v. Illinois Central RR. Co., 315 U.S. 698 (1941). Although the F.E.L.A. is incorporated by the Jones Act, the Supreme Court has construed the latter to incorporate
the provisions of the former only where it appears reasonable to do so. See generally
GIm OR & BLACr, supra note 1, § 6-26, notes 159-159a. The Jones Act like the F.E.L.A.
has a special venue provision (See Panama R.R. Co. v. Johnson, 264 U.S. 375 (1924)),
and thus the analyses of Kepner and Miles, which heavily relied on the special venue
provision of the F.E.L.A., are at least to some extent applicable under the Jones Act.
The question remains, however, whether it would be reasonable to transfer the learning of these cases to Jones Act actions. The answer is provided by the same policy
considerations discussed in the text accompanying notes 50-72, infra.
50. Supra note 11, at 509, quoted supra note 13.
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Lauritzen-Rhoditis test to a major qualification which was not contemplated by the Supreme Court. Such qualification might often
produce a result directly contrary to that prescribed under the
Lauritzen-Rhoditis test.
Moreover, a dismissal for forum non conveniens of a Jones Act
plaintiff is bound to be unfair to the plaintiff no matter what law the
foreign forum applies. The most likely result of a dismissal is a change
in the law under which plaintiff's remedies will be determined. In
effect a dismissal will deny the plaintiff his substantive statutory rights
because of a procedural device. In fairness the law should not countenance such a harsh eventuality. Analogously, the Supreme Court has
emphasized that transfer under §1404(a) should not, despite its convenience, result in a change in the applicable law.' 1 This same principle
is equally pertinent, and perhaps more persuasive, under the doctrine
of forum non conveniens.
Even if it were shown that a foreign forum would apply the statutory and judge-made law of the United States, however, a district court
should still refuse to dismiss a plaintiff from a forum in this country.
A plaintiff would be at a serious disadvantage in a foreign forum attempting to apply American law. The corporate defendant would have
far superior resources with which to "prove" American law, and weave
sophisticated arguments from the huge body of case law developed
around the Jones Act. The seaman, on the other hand, would be hard
pressed to find foreign counsel who could effectively represent the
plaintiff's rights and remedies under American law. Fairness dictates
that such a tipping of the scales should be avoided.
A careful distinction must be made in discussing the interface
of Lauritzen-Rhoditis and Gulf Oil. To deny forum non conveniens
where forum law is found applicable does not mean that adjudication
must necessarily occur in the jurisdiction of the goverinng law. All
things being equal, traditional notions of fairness and justice allow a
plaintiff to bring a personal injury action in any forum which has at
least a minimal contact with the parties. 52 Moreover, since modern
developments in law, technology, and business operations" have rendered defendant's heavy burden in a forum non conveniens motion
virtually immoveable, plaintiff's choice of forum should enjoy maximum
judicial deference.
51. Van Dusen v. Barrak, 376 U.S. 612, 626-43 (1964).
52. International Shoe Co. v. Washington, 326 U.S. 310 (1945).
53. See text accompanying notes 76-95, infra.
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2. Social Responsibility of Corporations
A well-known maxim of jurisprudence justly mandates that "He
who takes the benefit must bear the burden."5 4 This is perhaps the
most obvious rationale for not allowing defendants to evade the
application of the Jones Act by arguing inconvenience of forum.
Under the Lauritzen-Rhoditis test the application of the Jones
Act is predicated on a finding that the defendant's operation is essentially American. As in other areas of the law, 5 American multinational corporations have been engaged in a game of legal 'hide-andseek," the object being to evade the obligations imposed by United
States law. Insofar as maritime personal injury actions are concerned,
Justice Jackson recognized both the problem and the solution:
"[I]t is common knowledge that in recent years a practice has
grown, particularly among American shipowners, to avoid stringent
shipping laws by seeking foreign registration eagerly offered by
some countries. (footnote omitted) Confronted with such operations, our Courts on occasion have pressed beyond the formalities
of more or less nominal foreign registration to enforce against Amerwhich our law places upon them.
ican shipowners the obligations
6
(footnote omitted)"
Justice Douglas echoed this policy in Rloditis while finding
defendant's "base of operations" the foundation for applying the Jones
Act: "[T]he facade of the operation must be . . . compared with the
real nature of the operation and a cold objective look at the actual
operational contacts that this ship and this owner have with the United
States."5 7
The language in these cases underscores the strong judicial support
for the public policy that a corporation should internalize the costs
associated with its operations, including satisfactory compensation to
its employees or their survivors who are injured or killed in the course
of their employment. This steadfast position of the Court is perhaps
implicitly derived from the benefit-burden maxim quoted earlier. By
incorporating, or registering a vessel, or maintaining a base of operations in the United States the corporation or vessel owner automatically
obtains various privileges and protections offered by this country, including constitutional protections, Coast Guard assistance, government
54. This maxim is codified in CAL. Crv. CODE § 3521.
55. See Trautman, The Role of Conflicts Thinking in Defining the International
Reach of American Regulatory Legislation 22 Omo ST. L.J. 586, 612 et seq. (1961).
56. Supra note 20, at 582.
57. Supra note 28, at 310.
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subsidies, 58 and trade advantages obtained through governmental negotiations. As a matter of public policy, it is only fair that those who
reap these benefits bear the concommitant burdens imposed by American regulatory legislation, e.g., payment of taxes, compliance with
antitrust and securities legislation, and application of the Jones Act in
personal injury suits brought by or on behalf of employee seamen.
3. The Obligations of the United States Under International Law
and Comity
The international obligations of a nation state may be seen as
twofold. While respecting the comity of nations on one hand, the
United States must also affirmatively comply with the international
conventions to which it is a signatory. Comity does not preclude mandatory application of the Jones Act where the Lauritzen-Rhoditistest
is met, and international law imposes an obligation of this nation to
enforce its remedial law in a non-discriminatory manner with respect
to foreign seamen.
Settled authority recognizes that neither the Constitution nor comity restricts Congress from passing regulatory legislation aimed at
governing the conduct of Americans upon the high seas or even in
foreign countries when the rights of other nations or their nationals
are not infringed. 59 Nevertheless the Lauritzen Court felt constrained
by certain self-imposed restrictions, and reminded us of the broad experience of American admiralty courts, "in reconciling our own with
foreign interests and in accommodating the reach of our own laws to
those of other maritime nations." 9 The Court also harkened back to,
"the long heeded admonition of Mr. Chief Justice Marshall that 'an
act of Congress ought never to be construed to violate the law of
,"01
nations if any other possible construction remains ..
With due deference to the opinion of Mr. Justice Jackson in Lauritzen, his concern for the conflicting interests of nations and the danger
of "retaliations" 2 is probably overdrawn. In the context of maritime
personal injuries, the fundamental interest shared by all nations was
recognized in Lauritzen itself: "[E]ach nation has a legitimate interest
that its nationals and permanent inhabitants be not maimed or disabled
58. See 46 U.S.C. § 1151 et seq.
59. Supra note 20, at 587, (citing cases).
60. Id. at 577.
61. Id. at 578, (citing cases).
62. Id. at 582. The Cold War climate prevailing at the time Lauritzen was decided
perhaps explains the Court's hypersensitivity to the possibility of "retaliations."
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from self-support."63 The Jones Act of course was enacted to further
this very interest.
It is noteworthy that the Rhoditis Court found no necessity to
discuss considerations of international comity despite the fact that the

plaintiff bad signed an employment contract which included a choice
of law clause in favor of Greek law0 4 While there is no discussion of
the issue, the implicit teaching of Rhoditis is that where a defendant

can be properly characterized as American because of its allegiance,
base of operations, or the vessel's flag, there is no over-riding principle

of international law or comity which precludes a federal court from
applying the Jones Act.
From another perspective the regulation of working conditions and

compensation for disabled employees can be seen as an affirmative
obligation of the United States government. Post-Viet Nam War poli-

tics do not permit even the suggestion that the United States be the
"police force" of the world protecting fairness and justice around the
globe. Such a suggestion is different from recognizing a responsibility
on the part of the judiciary to ensure that American concerns adequately compensate their employees for injuries sustained on the job.
It seems only reasonable that where a business operation is characterized as substantially American, the costs of compensation to injured
employees should be visited upon the corporate defendant under the
laws of this country; no less can be expected by the international

community.
Treaty law also' supports the position of Mr. Justice Clark in
Antypas. Article 11 of the Shipowner's Liability Convention " states:

"This Convention and national laws or regulations relating to benefits
63. Id. at 586.
64. Supra note 28, at 308. The refusal of the Court to recognize the choice of
forum clause in the seaman's contract is not inconsistent with the Court's later opinion
in The Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972). The Bremen Court held
that a forum selection clause in a contract entered into at arm's length by two business
enterprises is binding on the parties. In a case where one party has "overweening
bargaining power," however, the Court indicated that the result might be different.
Id. at 12-13. The disparate bargaining strengths of a seaman and his employer are such
that the seaman has only a Hobson's choice regarding his employment contract, and
it is doubtful that the Supreme Court would give much consideration to a forum selection clause in such a contract even after Bremen. See also MODEL CuOC OF Fonuum
ACr § 3(4).
65. Adopted October 24, 1936, 54 Stat. 1693, 40 U.N.T.S. 169, (entered into force
for the United States October 29, 1939).
Although for practical purposes the Convention was struck a death blow by
Justice Douglas in Warren v. United States, 340 U.S. 523 (1951) (See C. tonz &
BLACE, supra note 1 § 6-19 at 323-4), the salutary purpose and rationale of the treaty
should still be recognized by the courts.
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under this Convention shall be so interpreted and enforced as to ensure
equality of treatment to all seamen irrespective of nationality, domicile
6
or race." o
One can support the Antypas holding by arguing as follows: If we
can assume that an American plaintiff's action against an American
defendant would rarely be dismissed under any circumstances on the
ground of forum non conveniens, 7 it follows that under Article 11 the
complaints of foreign seamen should be treated no differently.
The strength of this argument is perhaps best illustrated by a
hypothetical. Assume a Liberian flag vessel is owned and operated by
a Panamanian subsidiary of a Delaware corporation and is on the high
seas between Singapore and Japan. Assume further that two accidents
occur aboard the vessel on two consecutive days, injuring two different
employees, the first of which is an American and the second a Spaniard.
Both seamen are discharged at a Japanese port and shortly thereafter
bring Jones Act complaints against their employers in the District
Court of Guam. Assuming the court finds substantial contacts between
the litigation and the United States, query: should a forum non conveniens motion stand any greater chance of success against the foreign
seamen than against the American? A negative response must follow,
because factors of convenience are identical in both cases. Since under
Article 11 our domestic law must afford equal protection to seamen
regardless of nationality, a court's unwillingness to consign an action
to a foreign forum where the plaintiff is American should apply equally
in a case brought by an alien seaman.
4. Traditional Judicial Policy Towards Seamen
"Seamen are a class of people remarkable for their rashness,
thoughtlessness and improvidence. They are generally necessitous,
ignorant of the nature and extent of their own rights and privileges,
and for the most part incapable of duly appreciating their value.
They combine, in a singular manner, the apparent anomalies of
gallantry, extravagance, profusion in expenditure, indifference to
the future, credulity, which is easily won, and confidence, which is
readily surprised .... Courts of admiralty, on this account are

accustomed to consider seamen as peculiarly entitled to their protection; so that they have been, by a somewhat bold figure, often
said to be favorites of Courts of Admiralty." 68

66. Convention, supra note 65, Art. 11.
67. See Olympic Corp. v. Societe Generale, 462 F.2d 376, 378 (2d Cir. 1972)

(citing cases).
68. 4 F. Cas. 407, 409 (C.C. Mass. 1836) (No. 2,018).
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Thus spoke Justice Joseph Story whose description of the nature
and propensities of seamen remains probably the most memorable
found in American case law. 9 This long standing paternalism towards
seamen offers an additional rationale why a forum non conveniens
motion is not appropriate where the Jones Act is found applicable.
The soundness of this attitude has been attacked as anachronistic
in today's world of powerful seamen's unions boasting a relatively welleducated membership."0 Despite the hyperbolic language of Justice
Story, however, the policy of vigilantly protecting the rights of seamen
is not outdated. The familiar adage that "justice delayed is justice
denied" is especially pertinent in seamen s actions. A disabled seaman
is unlikely to have sufficient income or resources to withstand a protracted legal battle.71 A dismissal of his action will foist upon him the
twin hardships of postponement of his recovery and imposition of the
additional expense of initiating new proceedings in another jurisdiction.
That the plight of the hapless seaman remains a judicial concern
is illustrated by the language of Chief Judge Clary in deciding to retain a foreign seaman's action in which foreign law was applicable:
"All seamen are considered to be wards of this Court, and the Court
should take special care to oversee the protection of seamen while
their ships are anchored in our ports ... [Plaintiff] is presumably
a poor seaman and may have no resources to litigate an action in
his home country.... What difficulties the court would have to
undergo in hearing this case would seem outweighed
by the policy
7of assuring to the seaman his day in court."
This judicial concern, especially when coupled with the plaintiff's
prerogative as to the selection of forum, presents another policy rationale for refusing to consign an injured seaman to a foreign tribunal.
In the aggregate these four policy considerations provide a firmer
foundation than has previously been expressed in the reported cases
for the position that a district court has no discretion to dismiss a for69. But see Judge Story's opinion in Harden v. Gordon, 11 F. Cas. 480, 485 (C.C.
Me. 1823) (No. 6,047) quoted in Garrett v. Moore-McCormack Co., 317 U.S. 239
(1942), and Judge Ware's opinion in The David Pratt, 7 F. Cas. 22, 24 (D.C. Me.
1839) (No. 3,597).

70. Wood, "Old Father Antic the Law": The Faoorites of the Courts of Admiralty,
41 A.B.AJ. 924 (1955).
71. Maintenance and cure payments, which are bestowed upon seamen as a matter
of right (Gukron & BLxrc, supra note 1, at 283), are at best a thin cushion against
the impact of losing one's regular income.
72. Sfiridas v. Santa Cecelia Co., S.A., 265 F. Supp. 252, 254 (E.D. Pa. 1966).
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eign seaman's Jones Act claim on the basis of forum non conveniens.
In addition to these policy rationales, this position can be supported
by a pragmatic reexamination of the doctrine of forum non conveniens
in the light of relatively recent developments in law, technology, and
modem corporate structure. These developments, however, merely reinforce the overriding policy considerations already discussed, whereas
their impact is much more significant in a case where a court properly
has discretionary jurisdiction over the action before it. For this reason,
they are discussed in detail in the context of maritime personal injury
actions between aliens in which foreign law is applicable.
IV. FORUM NON CONVENIENS IN MARITIME
PERSONAL INJURY CASES GOVERNED
BY FOREIGN LAW
A. Practical Considerations in the Exercise of Discretion

It is a familiar and uncontested rule of admiralty that a court may
exercise discretionary jurisdiction over suits between foreigners provided there is a proper basis of jurisdiction and no contravening treaty
in force. 78 The standard generally employed by the courts in exercising

this discretion is that of forum non conveniens with Gulf Oil often
cited as the controlling precedent. 74 In the thirty years since Gulf Oil
was decided, however, the courts have failed to take a fresh look at
the doctrine of forum non conveniens in the light of various improvements in international communication and transportation. These improvements, it is submitted, undermine the assumptions upon which
the doctrine rests, and thus negate its utility as a meaningful guideline
for the exercise of discretionary jurisdiction by the courts.75 Specifically,
73. 1 Nous, supra note 4, § 7 (citing cases); 1 Br-micTr, supra note 4, § 210
(citing cases).

74. See Fitzgerald v. Westland Marine Corp., 369 F.2d 499 (2d Cir. 1966);
DeMateos v. Texaco Panama, Inc., (No. 76-2313) (3d Cir. 1977) affrming 417 F. Supp.
411 (E.D. Pa. 1976); Koupetoris v. Konkar Intrepid Corp., (S.D.N.Y. 1975) 402 F.
Supp. 951, aff'd 535 F.2d 1392 (2d Cir. 1976); Xerakis v. Greek Line, Inc., (E.D.
Pa. 1974) 382 F. Supp. 774.
The First and Fifth Circuits, at least in the past, have relied on the Lauritzen
factors in deciding whether to exercise discretion over suits between foreigners. See
Zouras v. Menelaus Shipping Co., 336 F.2d 209 (1st Cir. 1964); Anastasiadis v. S.S.
Little John, 346 F.2d 281 (5th Cir. 1965) rehearing denied, 347 F.2d 823 (1965).
But as the Fourth Circuit has recognized, "If the exercise of discretion, then, is to be
anything more than an automatic denial of jurisdiction, emphasis must be placed on
factors other than [the Lauritzen factors]." Gkiafis v. S.S. Yiosonas, 381 F.2d 460 (4th
Cir. 1967).
75. Although only discussed in the context of foreign seamen's personal injury ac-
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four significant developments can be identified: (1) the greater ease
with which foreign law can be proved under modem rules of procedure,
(2) increased international judicial cooperation facilitating access to
evidence, (3) the transportation and communication revolution of the
20th century, and (4) the structure and operation of modem multinational enterprises.
1. Proof of Foreign Law under Modern Rules of Procedure
Federal Rule of Civil Procedure 44.1, added in the 1966 amendments to the rules, revised the anomalous common law practice of
treating questions of foreign law as a matter for the trier of fact.7"
Under the federal rules foreign law is treated primarily as a question
of law,77 reviewable on appeal, the proof of which is not bound by
the stringent rules of evidence. Additionally, Rule 44.1 allows the court
to supplement the research done by counsel on points of foreign law
and in doing so excises the old notion of "judicial notice" from the
courts' vocabulary.78
Bolstering the effectiveness of Rule 44.1 is the greater familiarity of
lawyers practicing in the area of transnational litigation with foreign
legal systems. This familiarity is a natural consequence of the continually increasing number of both public and private affairs which
touch more than one nation. Moreover, as transnational transactions
become more commonplace and the teaching and publication in international and comparative law become more widespread, so too will
the level of sophistication of attorneys rise.
2. International Judicial Cooperation in Litigation
Another legal development which undercuts the foundation of
tions, these developments are equally applicable in any action in which a forum non
conveniens motion is brought and the suggested forum is overseas.
76. Miller, Federal Rule 44.1 and the "Fact" Approach to Determining Foreign
Law: Death Knell for a Die-Hard Doctrine, 65 Mica. L. REv. 613, 617 (1967).
77. Professor Schlesinger, one of the draftsmen of Rule 44.1 has explained:
Plainly, it was not the intention of the draftsmen of Rule 44.1 to equate
foreign law and domestic law in all respects. If that had been the intention,
the responsibility for ascertaining the foreign law would have been thrown
wholly upon the court, and the court would have been instructed to ascertain
the foreign law regardless of the assistance or lack of assistance offered by
the parties. The most cursory glance at the second sentence of Rule 44.1
shows that such was not the intent of the draftsmen.
Schlesinger, A Recurrent Problem in Transnational Litigation: The Effect of Failure
to Invoke or Prove the Applicable Foreign Law, 59 Comr.x L. REV. 1 (1973).
78. See Notes by Advisory Committee on Adoption of Federal Rule 44.1, citing
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forum non conveniens is the extent to which judicial cooperation in
transnational litigation has increased, especially within the last ten
years. 79 The Multilateral Convention on the Service Abroad of Judicial
and Extrajudicial Document in Civil or Commercial Matters"0 is one
example. That Convention established the framework within which
the signatory nations will cooperate in the service of subpoenaes, interrogatories, or any other documents necessary for the prosecution
of a trial.
Even more significant, however, was the presidential proclamation
of the Multilateral Convention on the Taking of Evidence Abroad in
Civil or Commercial Matters."' The Convention provides the method
for signatory nations to exchange "letters of request" in order, "to
obtain evidence, or to perform some other judicial act."82 The provisions of the Convention severely limit the power of a contracting
state to refuse to execute a letter of request, 83 and additionally permit
testimony to be compelled from unwilling witnesses under certain
circumstances.

4

The Evidence Convention of course merely supplements the customary methods available to an American attorney seeking to examine
a witness abroad. Under the Federal Rules of Civil Procedure, four
methods are available: (1) deposition upon stipulation,85 (2) depoStem, Foreign Law in the Courts: Judicial Notice and Proof, 45 C.wu. L. IMv. 23, 43
(1957).
79. In 1965, INTERNATIoNAL Co-OPERA-TON IN LiTIGATIoN: EUnor (H. Smit ed.)
was published by the Columbia University School of Law, and remains a valuable
reference tool in transnational litigation. Professor Smit's effort, however, has never
been updated and must be read in light of the Conventions discussed in the text accompanying notes 80-84, infra, and of changes which have presumably occurred In
the domestic laws of the various European nations since the book was published.
80. 658 U.N.T.S. 163; T.I.A.S. No. 6638; entered into force for the United States
February 10, 1969. Also party to the Convention as of January 1, 1977 arc: Barbados,
Belgium, Botswana, Denmark, Egypt, Finland, France, Israel, Japan, Luxembourg,
Malawi, Netherland, Norway, Portugal, Sweden, Turkey, and the United Kingdom.
81. 23 U.S.T. 2555; T.I.A.S. No. 7444; entered into force for the United States
October 7, 1972. Also parties to the Convention as of January 1, 1977 are: Czechoslovakia, Denmark, Finland, France, Norway, Portugal, Sweden, and the United
Kingdom.
82. Id. Ch.I, Art. 1. Article 1 also clarifies that, "the expression 'other judicial act'
does not cover the service of judicial documents or the issuance of any process by
which judgments or orders are executed or enforced, or orders for provisional or protective measures."
83. Id. Ch. I, Art. 12.
84. Id. Ch. I, Art. 18.
85. Under Federal Rule 29, upon a written stipulation of the parties, a deposition
can be taken, "before any person, at any time or place, upon any notice, and In any
manner....
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sition upon notice,86 (3) deposition upon commission,"7 and (4) letters

rogatory.58
The various avenues built for taking depositions abroad assume
special significance in a discussion of seaman's actions against their

employers. The witnesses in such actions are most likely to be seamen
who, because of their calling, are rarely available to testify at trial.

Consequently, depositions are a common, if not the standard, means of
introducing testimony at trial in seamen's cases.8 9 Since depositions

are likely to be employed in whatever forum a seaman brings his action,
little weight should be placed on the location of witnesses for pur-

poses of determining the convenient forum. The important question is
whether the foreign forum, proffered by the defendant as more convenient, will provide some method for the plaintiff to obtain testimony

from those witnesses not within that court's territorial jurisdiction. Unless a court is convinced that such methods are available, it should be

extremely reluctant to dismiss the plaintiff's cause of action.
3. Technological Advances in Transportation and Communication
In Fitzgeraldv. Texaco, Inc.0° plaintiff sought damages arising out

of a collision which occurred off the coast of England when one vessel
struck the submerged wreckage of another. The Second Circuit dismissed on the ground of forum non conveniens. Dissenting from the
86. Federal Rule 28(b) provides for three ways of obtaining testimony in a foreign country. Under the notice procedure it is not necessary for the parties seeking
the deposition to apply to the federal district court for permission to do so in a foreign
country, and the deposition is taken as any other would be pursuant to Rule 30. It
should also be noted that in 1963, Rule 28(b) was amended to enlarge the cls of
persons before whom depositions may be taken on notice. See 4 MooRn's FED BIL
Pa~crncE (2d ed. 1976) f 28.03 [hereinafter cited as Moorm].
87. Federal Rule 28(b) also empowers a court to issue a commission appointing
a person before whom a deposition will be taken in a foreign country. Under the
commission procedure a court has broad discretion in selecting the person before whom
the deposition will be taken. See 4 Mooim, supra note 86, 1 28.04.
88. The final method provided by Federal Rule 28(b) for obtaining evidence
abroad is the letter rogatory. A letter rogatory may be defined as a formal request
from a court in which an action is pending, to a foreign court to perform some judicial
act. In the United States these have generally been used only for the purpose of obtaining evidence. A letter rogatory is most commonly employed where the deposition
is to be taken in a civil law jurisdiction which prohibits depositions by all three other
methods already discussed; or where compulsion will be necessary to secure the appearance of the witness. See 4 MooRE supra note 86, 1 28.05 note 12, and 22 C.F.R. §
92.54 (1977).
89. See The Bremen v. Zapata Offshore Co., 407 U.S. 1, 19 (1972) ("It is not
unusual for important issues in international admiralty cases to be dealt with by
,deposition."); Williams v. Central Gulf S.S. Corp., 240 F. Supp. 562, 563 (E.D. Pa.
1965), Kontos v. S.S. Sophie C., 184 F. Supp. 835, 837 note 6 (E.D. Pa. 1960), and
Medich v. American Oil Co., 177 F. Supp. 682, 683 (E.D. Pa. 1959).
90. 521 F.2d 448 (2d Cir. 1975), cert. denied 96 S.Ct. 781 (1976).
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holding of the court on several grounds, Judge Oakes sought to brush
away some of the "cobwebs" surrounding the doctrine of forum non
conveniens. 91 He suggested that the doctrine be reappraised in the
light of the transportation revolution that has occurred in the thirty
years since Gulf Oil was decided. His point is well taken.
Commercial jet transportation is a post-Gulf Oil phenomena 2 which
has greatly increased both the speed and comfort of transcontinental
travel. And, at least in cases involving serious injuries or death, the
expense to counsel of obtaining depositions overseas is relatively minor.
In addition to the development of comfortable and economical jet
air service, the past two decades have also seen the introduction of
document transmittal sytems which allow facsimilies of any printed
matter to be sent instantaneously to virtually anywhere in the world.
The Gulf Oil opinion was writen in an age when these innovations
were still a gleam in the eyes of American technocrats. In a practical
sense, the size of the world has shrunk in direct proportion to the expansion of modem technology. "In other words, in. the year [1977] no
forum is as inconvenient as it was in 1947."91
4. Structure and Operation of Multinational Enterprises
Judge Oakes also commented that the doctrine of forum non conveniens might be reexamined "in the light of the dispersion of corporate authority. . . . by the use of multinational subsidiaries to conduct international business." 94 Again, there is good sense in this. A
multinational enterprise, particularly one engaged in maritime activity,
is likely to have offices scattered throughout its area of operation which
may very well include the United States. It is not unreasonable to require such an enterprise to defend against suits brought by its employees in a jurisdiction in which the corporation has minimum contacts. In addition, any multinational enterprise can be expected to
have the means to retain competent counsel willing to argue its cause
wherever it does business.
One might state the situation this way: As multinational enterprises
have grown in size so too has their capacity to absorb inconvenience;
and in the case of an injured seaman seeking compensation from his
employer there are few cases where it can be fairly argued that plaintiff
by his choice of forum has so disadvantaged the defendant that in
91.
92.
93.
94.

Id. at 456-57.
See generally Serling, Americas Airlines, FLYN G, 223, !M0 (September, 1977).
Supra note 90, at 456.
Id. at 456, note 3.
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the interest of justice it would be better to stop the litigation in place
and require the plaintiff to bring his complaint in a foreign tribunal 5
In summary, one must conclude that as a practical matter most
cases will present no significant obstacles to a full and fair trial of a
foreign seaman's claim in a federal district court. But the analysis is
incomplete if it terminates after consideration of only these private
interests. Gulf Oil teaches that the public interest must also be examined in determining the convenient forum. The question then becomes
one of public policy.
B. Public Policy Considerations and a Suggested Approach
Two conflicting public policies can be readily identified. On one
hand, it is appropriate that the public burdens of litigation be borne
by a forum in which the parties, or at least one of them, are taxpayers.
On the other, there is an obvious injustice in requiring a presumably
injured and impecunious plaintiff to institute a new law suit in a
distant jurisdiction to which he may have no intention of traveling.
Whether the injustice of a dismissal outweighs the imposition on the
court of a trial between foreigners must turn on the unique facts of
each case, 96 and this determination is best left to the trial judge.
Nevertheless, there is a guideline, already familiar to the courts,
which would provide a more suitable method of approach than forum
non conveniens. The suggested approach is this: where the defendant's
activities within the forum satisfy the minimum contacts test of personal jurisdiction,97 the court should retain jurisdiction over plaintiff's
complaint absent some extraordinary and compelling reason not to do
so. At first blush the suggestion that the court's discretion be manacled
to the minimum contacts standard may seem startling, but analysis
reveals it is a workable and justifiable approach.
Both subject matter and personal jurisdiction issues are resolved
in Jones Act cases by determining where a particular case falls along
what may be viewed as a spectrum of incrementally increasing contacts. 98 That is, if a case is found to have substantial contacts with the
95. See text accompanying note 107, infra.
96. See Koster v. Lumbermens Mut Cas. Co., 330 U.S. 518, 528 (1947).
97. International Shoe Co. v. Washington, 326 U.S. 310 (1945). Analytically,
personal jurisdiction obtained under the minimum contacts test must be distinguished
from personal jurisdiction based on the defendant's consent or transient presence within
the forum. Neither of the latter bases of jurisdiction require the defendant to have
any significant nexus with the forum.
98. If the defendant has absolutely no contacts with the forum, the court lacks
personal jurisdiction. The defendant, however, may always consent to the personal

HASTINGS INT'L AND COMPARATIVE LAW REVIEW

[Vol. I

United States, personal jurisdiction over the defendant is Constitutionally permitted, a federal question is presented, and federal jurisdiction
over the action is mandatory.9 9 At the other extreme the mere transient
presence of the defendant in the forum may be sufficient to allow the
court to exercise personal jurisdiction,' 00 although American law will
not govern the substantive aspects of the case. Somewhere in between
these two poles is the standard of minimum contacts which requires
the defendant to have purposely availed itself of the benefits of the
forum's laws.' 0 ' Thus, insofar as a defendant's nexus with the forum
is concerned, the minimum contacts standard lies between substantial
contacts and transient presence, and represents the middle ground of
a court's jurisdictional power.
Implicit in a finding of minimum contacts is the finding that traditional notions of fairness and justice are not offended by requiring
defendant to argue the merits of plaintiff's action in the forum. And
as previously discussed recent innovations in law, technology and corporate operations remove the practical barriers which in the past impeded trial in a forum distant from the locus delicti. The conclusion
reached is that where minimum contacts are established between the
defendant and the United States it is both fair and feasible to try the
issues in the forum selected by the plaintiff.
Part of the attraction of this approach lies in its consistency with
the Lauritzen-Rhoditis method of assessing contact points. Although
the issues of choice of law and forum non conveniens are distinguishjurisdiction of the forum, but for purposes of discussion it is assumed that the defendant is unwilling to do so.
99. See text accompanying notes 29-48, supra.
100. Transient presence must, of course, be coupled with proper service of process
for jurisdiction to obtain.
It should be noted that the notion of presence as a basis of jurisdiction may be
ripe for challenge. The mere temporary presence of a defendant is not recognized
among Civil Law nations as sufficient for the exercise of personal jurisdiction
(Schlesinger, CoMPAnATivE LAw (3d ed. 1970) at 286 notes 65-6) and it has previously
been attacked by noted scholars in this country. (Ehrenzweig, The Transient Rule of
Personal Jurisdiction: The "Power' Myth and Forum Conveni.ens, 65 YALer L.J. 289
(1956); Schlesinger, Methods of Progress in Conflict of Laws - Some Comments on
Ehrenzweigs Treatment of "Transient" Jurisdiction, 9 J.Pun.L. 313 (1960). In Shaffer
v. Heitner 97 S.Ct. 2569 (1977) the Supreme Court held "that all assertions of state
court jurisdiction must be evaluated according to the standards set forth in Interna.
tional Shoe and its progeny39" In the footnote, the Court explained, "To the extent
that prior decisions are inconsistent with this standard, they are overruled." Id. at
2585. A defendant's mere presence in a jurisdiction, with nothing more, would certainly not satisfy the minimum contacts standard. Therefore, under the new light provided by Shaffer the jurisdictional basis of presence might well be seen as offending
"traditional notions of fair play and substantial justice." International Shoe, supra
note 52, at 320.
101. Hanson v. Denckla, 357 U.S. 235 (1958).
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able, the similarity of the factual settings within which the issues arise
suggest one advantage that a uniform approach would offer. By merely
examining the points of contact between the defendant and the forum,
the court could resolve the jurisdictional, choice of law, and convenient
forum issues in a relatively simple and coherent manner.
Moreover this approach is consistent with a policy enunciated by
the Supreme Court almost a century ago. In The Belgenland'0 2 the
Court stated that a federal court's discretionary jurisdiction over admiralty suits between foreigners should be exercised, "unless special
circumstances exist to show that justice would be better subserved by
declining it."10 3 While this policy is sometimes phrased in the negative,' 04 the semantics of the rule are probably of little moment. The
point is that where justice is served by holding trial in the United
States, the court should retain jurisdiction and, under the suggested
approach, whether justice will be served by retaining the action can
be more clearly determined.
This position is bolstered by two additional considerations previously mentioned: the traditional prerogative of the plaintiff to bring
an action in the forum of his choice, 05 and the special status afforded
seamen in courts of admiralty. 10 Either of these considerations alone
would weigh heavily against granting a forum non conveniens motion;
but when both are coupled with a defendant's inability to demonstrate
that trial in plaintiff's chosen forum would either be unfair or pose
serious practical problems, the case for retention of jurisdiction is
virtually conclusive.
Nevertheless, it must be immediately stated that this suggested
approach does not strip the district court of all discretion in the matter.
The trial judge remains in the best position to determine if the ends
of justice would better be served by dismissal or retention.107 But the
minimum contacts standard provides a rational and workable guideline for the exercise of discretionary jurisdiction.
102. 114 U.S. 355 (1885).
103. Id. at 367.
104. "But the court will not ordinarily take cognizance of the case if justice would
be as well done by remitting the parties to their home forum." Gonzales v. Dampskslsk
Dania, 108 F. Supp. 908 (S.D.N.Y. 1952), citing Langnes v. Green, 282 U.S. 531,
[544] (1931).
105. Supra note 11, at 508. This traditional preogative of the plaintiff is often
justified by explaining that it is he who must bear the burden of proof and should
therefore be free to select the forum in which he feels most able to sustain that burden.
106. See text accompanying notes 68-72, supra, and Bickel, supra note 29, at 28.
107. Some factors which should normally merit consideration by the court include:
where the seaman was injured, whether as a practical matter the seaman will be able
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V. CONCLUSION
In post-Lauritzen-Rhoditispersonal injury actions brought by foreign seamen in federal district courts, the doctrine of forum non conveniens should be assigned a minor role to play. Where the Jones Act
is applicable by virtue of the substantial contacts existing between
defendant and the United States, policy considerations lend solid support to the position that a district court is powerless to dismiss a foreign
plaintiff on the ground of forum non conveniens. This conclusion flows
primarily from the recognition that the Lauritzen-Rhoditis choice of
law method limits the broad language of the Jones Act to cases in which
the plaintiff seaman is employed in a substantially American operation.
In such a situation, legal analysis supports mandatory application of
American law; the comity of nations presents no bar; and the judiciary's
affirmative obligation to effectively police the commercial navy of the
United States must be brought to bear.
In cases governed by foreign law the doctrine of forum non conveniens does not enjoy the persuasive appeal that surrounded it thirty
years ago. The essence of the doctrine is practicality, and 20th century
innovations have substantially reduced the practical obstacles to trial
between aliens in the United States. Progress has thus rendered the
doctrine virtually obsolete. To provide a substitute approach while
assuring that traditional notions of fairness and justice are not offended,
it is proposed that the exercise of discretionary jurisdiction over maritime personal injury suits between aliens be guided by the familiar
jurisdictional standard of minimum contacts. The adoption of this approach would bring with it a more meaningful analysis of the issues
raised by a foreign seaman's personal injury claim governed by foreign
law in a United States forum.
to obtain counsel in the foreign forum, whether the seaman has evidenced a desire to
return to his native country or to remain in the United States, whether the seaman
is a citizen or resident of the foreign jurisdiction, whether the seaman and his employer share a common nationality, and whether the seaman has received extensive
medical treatment abroad or in the United States.

